
Why not try us...

Experience the 

difference

T. 01553 691661 - King’s Lynn Office

T. 01485 501586 - Dersingham & Coastal Office

www.hawkins-solicitors.com



The basic requirements for obtaining a divorce in England and Wales
are that a couple must have been married for a year, the marriage
must be legally recognised under UK law and it must have broken
down irretrievably. The application for a divorce is called the
‘Petition’.  

It is useful to understand the outline of the process and some of the
legal terminology
There is only one ground for divorce and that is that the marriage has
broken down irretrievably. The person who starts the divorce 
proceedings is known as ‘the petitioner’ and their spouse is called
‘the respondent’.  
To satisfy the court that there has been an irretrievable breakdown
the petitioner must prove one of the following five facts:

(a) The respondent has committed adultery and the petitioner finds
it intolerable to live with the respondent.

(b) The respondent has behaved in such a way that the petitioner 
cannot reasonably be expected to live with the respondent.

(c) The respondent has deserted the petitioner for a continuous 
period of at least two years immediately before the start of the
divorce.

(d) You have lived apart for a continuous period of at least two 
years immediately before the start of the divorce and the 
respondent consents to a decree being granted.

(e) You have lived apart for a continuous period of at least five 
years immediately before the start of the divorce.

Most divorces are based on facts (a) ‘adultery’ or (b) ‘behaviour’.
‘Adultery’ is an act of sexual intercourse with a person of the 
opposite sex. To be able to rely on this in the divorce the adultery
must have happened in the six months before separation or at any
time after separation. There is no need to name the person with
whom the adultery took place or indeed to involve them in the court
proceedings.

The test for ‘behaviour’ is subjective and it does not need to consist
of extensive violence, drug or alcohol addiction or other extreme
behaviour. A combination of less obvious behaviour can be 
sufficient. Often issues like working too much (or not working
enough), showing too much (or too little) affection, combined with a
number of other similar factors are used. To support the claim of
unreasonable behaviour, one party must agree to give a brief
description of the behaviour in the divorce petition (known as the
‘particulars of behaviour’).

The petition is sent to the court with the fee (currently £340.00)
unless the petitioner is fees exemption for which there is an 
additional process.  The petition is accompanied by a statement of
arrangements for any relevant children (if applicable) and the 
marriage certificate (this is retained by the court and only returned
if the divorce does not proceed).

The Petition for divorce is delivered to, or served on, the Respondent
(usually by the court unless there are circumstances to justify it
being served personally: Note that the Petitioner may not serve the
petition personally though solicitors acting for the Petitioner may do
so.  Usually, personal service is carried out by a process server
attracting a separate fee).

The Respondent then has 14 days in which either to admit that the
Petition is true or to defend the divorce - defended divorces are very
unusual. The Respondent then has to return a form known as the
‘Acknowledgment of Service’ to the Court indicating his / her 
intention regarding the Divorce. 

This is a good point at which to begin considering how to resolve the
financial aspects of the marriage breakdown and to either begin
negations through solicitors or attending mediation.

If the Respondent does not return the documentation to the court
within the required time, then it may be necessary to instruct a
process server to serve the documents, as it is essential to prove
service of the petition.  

Once service has taken place, the petitioner has to verify the truth
of the petition (and statement of arrangements for children, 
if applicable) by way of a sworn statement (affidavit).

The petitioner then applies to the court for an order granting the
decree nisi.  It is at this stage that the District Judge will then
whether the facts have been proved and, if satisfied, will give a date
for pronouncement of the Decree Nisi. This is the first step towards
the final divorce. Six weeks after the date of the Decree Nisi, the
Petitioner can apply for the Decree Absolute. It is only when this is
granted, the divorce is final and both parties are free to remarry. 

Before granting the decree nisi, the District Judge will consider
whether the court has to make any orders as to any children involved
in the case – including the need to attend court to discuss children
matters.  The District Judge can do this even where separate 
application has not been made. The Judge can delay the final divorce
where there are issues relating to the children.

The District Judge will also consider any claim for the Respondent to
pay some or all of the Petitioner’s costs if the petitioner has 
included a claim for costs in the petition. The Judge can require the
parties to attend a hearing as to costs or simply make an order.  If
there is to be a hearing then a party seeking or opposing an order
for costs must give 2 days’ notice to the other person.

The Decree Nisi is the provisional divorce order. But you will remain
married until the Decree Nisi has been made ‘absolute’.

The hearing for the Decree Nisi is usually listed for about 3 to 4
weeks after the Affidavit is returned to the Court, depending on how
busy the Court is at the time. At this point, the Court will also
indicate if it is satisfied with the arrangements for the children. 

You do not need to attend the Decree Nisi hearing unless the Court
has indicated that you should do so because there is a dispute over
who should pay the costs of the divorce. If there is an agreement as
to financial matters, the judge can consider the terms of the
agreement and make an order ( Consent Order) confirming the
agreement after making the decree nisi ( see separate leaflet as to
finances).

Once the decree nisi has been pronounced, then the petitioner can
apply for the final divorce order 6 weeks and 1 day from the date of
the Decree Nisi (the Decree Absolute).   The application is a paper
process with a fee or a fees exempt form.

However, if the Petitioner does not apply for Decree Absolute, the
Respondent may do so three months after that date by way of an
application with a hearing before the Judge.  The Judge is unlikely to
grant this if there are children or financial issues outstanding.

The divorce process is likely to take between five and eight months
to complete. However, it will take longer if there are disagreements
regarding the children or money which cannot be settled without the
intervention of the court. 

It is of course beneficial if arrangements concerning any children and
the division of family assets are agreed without having to go to court.
It is important to have good legal advice even if these decisions are
made amicably. The court will always suggest mediation in the first
instance in order to reach a mutually acceptable agreement between
the parties.
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