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This leaflet explains some important principles concerning
the courts and children.
It provides only a brief overview of some general principles.
You will be given more detailed information about the 
specific issue relating to you as your case proceeds.

Mediation

Many cases are resolved without going to cour t, by 
discussion and negotiation, either between parents directly,
or via solicitors, or using a mediation service.

It is now necessary to consider whether mediation is suitable
for your case before beginning court proceedings.  In some
cases, mediation is not appropriate, for example where there
has been violence between the parties.  If you may be 
eligible for legal aid for your case, it is a requirement that you
must attend an initial meeting with a mediator before you can
apply for legal aid.  If you are eligible for legal aid then there
is no cost to you for this initial meeting.

If you are paying for your case, it is now a requirement that
you must have at least considered mediation – usually by
attending an initial meeting with a mediator.  There will be a
cost to you for this.

We will discuss with you mediation services.

If your case does proceed to court it may be adjourned to
allow further attempts at resolving matters eg by a referral to
mediation.

The courts’ powers are limited and not every dispute that
arises between parents can be resolved satisfactorily by way
of a court order.  Sometimes alternative methods are more
satisfactory in dealing with problems that are real to parents
but are not easily dealt with via a court order.

Welfare of the child

The court will make a decision based on what is in the best
interests of the child.

Sometimes people can disagree about what is best for 
children.  The court’s job is to decide when parents 
themselves cannot agree.

The no order principle

The court will only make an order about children when 
making an order is better for the child than making no order.

The court will want to know that there is some benefit to the
child, in making an order.

If there is no benefit to the child, for example because the
parents are in agreement and therefore there is no dispute
that needs to be settled, the court will decline to make any
order.

The welfare checklist

If the court is considering making an order about children, it
will consider a number of factors known as the “welfare
checklist”.

These include, for example, the child’s wishes and feelings
considered in the light of his or her age and understanding;
any harm the child has suffered or is at risk of suffering; and
how capable the parties are of meeting the child’s needs.

The factors are set out in section 1 of the Children Act 1989.

Restrictions on applications

Certain classes of people are able to apply for orders about
children as of right.  In particular, a parent is always entitled
as of right to apply for an order about his or her child, unless
the court has made a specific order limiting that right, but
note the provisions as to mediation – set out above.

Those outside these classes will need first to apply to the
court for permission, and will have to show they have a good
reason for making the application.

Court procedure

The court may encourage you to attempt to resolve your 
dispute at the first hearing using the court welfare service
(CAFCASS) as mediators.

In other cases, the court may decide as a result of an initial
repor t from CAFCASS that your case needs fur ther 
investigation.  In that case, the court is likely to use the first
hearing to decide what evidence is needed to deal with your
case eg a CAFCASS report; police disclosure; an expert
report; statements.
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